the county courts.' 7 The colonial laws cannot be considered independently of the court records, since the legislative and judicial functions were really undifferentiated. For, although the county courts were judicial tribunals in name, in a sense they also made law; and conversely, like the assemblies in other colonies, the General Court (the forerunner of the modem legislature) included in its business much that we should today call judicial. Since the seventeenth-century records thus show a fusion of powers entirely characteristic of the day, it should be no cause for surprise when we find the lower courts administering estates in ways unsanctioned by legislative act. Indeed, with regard to several aspects of the law of descent, the enactment by the General Court merely crystallizes existing practices in the county courts.
Attention has been focused particularly on the courts of the seaboard counties of Essex and Suffolk, although other localities have not been neglected. This is partly because many of the records here are available in print, partly because, due to their greater wealth and population, these counties present during the early period of the colony's history more material than the counties to the north and west.'8 It should be stated, however, that the operation of the intestacy law in Essex and Suffolk is entirely typical of the courts elsewhere in the Bay Colony" 1686 ('Whitmore's ed. 1887) ; and LAWS A-ND LiBmnrEs OF MAss. (Farrand's ed. 1929 ).
English statutes of the period are not an important source, as will appear.
17. For reasons stated below most of the material used in this study is based on the records of the county and probate courts of Essex and Suffolk.
The Suffolk County Court records survive in two manuscript volumes. One, covering the years 16S0-1692, is in a bad state of preservation and is in the office of the Clerk of the Superior Court of Suffolk County. The other, covering the years 1671-1620, is preserved in the Library of the Boston Athenaeum; most of it has been printed in Records of the Suffolk County Court 1671-16SO (hereafter cited Suffol County Records) in 29, 30 'MASS. COL. Sec. COLL (1933) . This material must be supplemented by the Suffolk Files (hereafter cited S. F.), preserved in the office of the Clerk of the Supreme Judicial Court of Suffolk County, and by the early records and inventories of the Suifolk Probate Court (hereafter cited Suffolk Prob. Records).
Most of the material relating to probate matters in Essex County from 1635-1 1 has been collected in 1-3 Essax PaoB. RECoRDs (1916 RECoRDs ( -1920 , or may be found passim in the COLLECTIONS of the Essex Institute.
Appeals from the county courts are in general to be found in 1-3 R.cors on FTH COmT OF AssIsTANTs , and 1-5 RrcoRDs OF MASS. supra note 16.
18. Suffolk, for example, by an act of 1643, embraced the towns of Boston (including what is now Brookline, Chelsea, Revere and Winthrop), Roxbury, Dorchester, Dedham, Weymouth, Hingham, Braintree, Nantasket (Hull). 2 REcoM.s OF MASS. 3S. By 1680 it included many more towns in what is today Norfolk County. Essex included, by the same act, Salem, Lynn, Ipswich, Rowley, Newbury and Gloucester. To the north was old Norfolk County, comprising Salisbury, Hampton. Haverhill, Exeter and Dver; slightly to the west was Middlesex, comprising Charlestown, Cambridge, Watertown, Sudbury, Concord, Woburn, Medford and Reading.
19. For example, the probate and administration proceedings in the records of M.%id-dlesex County are very similar to those of Suffolk. See Papers in Cases Before the Co11-A major obstacle, however, to effective investigation in this, as in other branches of colonial law, is the manner in which many of the printed records have been edited. 2 " Genealogy, names of persons, inventories have loomed large in the eyes of the compilers, so that the details of administrations, formalities of wills and other valuable data are often omitted. 2 ' Moreover, in other cases, the records themselves are all too brief in their information.
Before proceeding to a description of the intestacy law, something more must be said of the courts which had jurisdiction in testamentary matters. Unlike the prevailing practice in contemporary England, where such causes belonged to the ecclesiastical courts, the administration of estates was handled in secular courts. Although probate jurisdiction was not conferred on any court by any colony charter until 1691,2-it had been assumed almost at once by the General Court 2 " and by the Court of Assistants, 24 where it remained until the establishment of the first county courts of 1635/36. Shortly thereafter the county courts had begun to take over probate jurisdiction, and in the 1640's the county court became the normal tribunal for such matters. This power was confirmed by enactment of the General Court 25 which by a law of 1649 ordered that . . . when the husband or parents dy intestate, the County Court of that Jurisdiction, where the party had his last Residence, shall have power to assigne to the Widdow such a part of his estate as (1900) . All these contain extracts of wills or administrations which would be of value if only the record had been fully copied. Professor Goebel has recently commented on some of the unfortunate results in entrusting legal research to laymen. Book Review (1938) [Vol. 51 : 1280 they shall judg just & equal, as also to divide and assigne to the Children or other heires their severall parts and portions out of the said estate... 26
Thus it was to the county court that the executor or the next of kin had to go to present the inventory of the deceased's lands and goods. It was here that the validity of the will was tested, the absence of one shown; here that the division of the property was made, subject to the considerable discretion which rested with the court. 2 An appeal would lie to the Court of Assistants in cases where "any person shall finlde himselfe greived" with the decision of the county court. 2 5 That court also had original jurisdiction in at least one case, namely in a matter of dower where the deceased's land lay in more than one county. 0 On particularly difficult questions, an appeal would lie to the General Court, either directly from the count, court, or by way of the Court of Assistants. 3 " The General Court had original jurisdiction at least in cases to relieve a widow who had not been left a competent portion, 3 ' or to vary the extent of the shares of the children in instances of hardship. 2 As will appear, however, these matters were generally taken care of under the broad discretion enjoyed by the county court.
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When a person died intestate it was the duty of the next of kin or near friend to give notice of the decease to the county court within one month. A schedule of fines adjusted the penalty for not doing so according to the length of the delay. 34 Administration would then be granted by the court, usually to the surviving spouse, next of kin, or near friend of the deceased. Severe fines were meted out to administrators for delay in bringing in the inventory;" and an administrator who was found to have sold or "embezzled" any lands or goods before submitting the inventory was, in addition, held personally liable for the debts of the estate. 6 The last two provisions, to judge from the preamble, were enacted in the interest of creditors, who seem to have suffered from the concealment or non-recording of wills and inventories. 3 The early courts evinced great anxiety to avoid when possible having recourse to the intestacy law, and in all cases of possible intestacy they made every effort to discover the intent, or presumed intent, of the deceased and to administer the estate accordingly. There was a notable lack of insistence on formalities. In fact no formalities of execution seem to have been prescribed by law, and nuncupative wills were allowed freely. Unhampered by the English Statute of Frauds 35 or the Statute of Distribution, 39 the courts could and did look to the deceased's intent and interpreted his will accordingly.
Intestacy resulted in seventeenth-century Massachusetts when a person died (1) leaving a will defective as to some formality of execution, (2) leaving a will without naming an executor, (3) leaving a will which disposed of a part only of the estate, (4) without leaving a will. It is at once apparent with regard to the formalities of executing a will that the sections of the colonial laws concerned with wills say nothing as to whether wills must be in writing or signed or witnessed. 4 0 It is not strange, therefore, to find so little insistence by the court on such formalities. Several Essex wills, allowed by the court, are unsigned;41 at least two in Suffolk are unwitnessed ;42 and many others have from one to four witnesses. 43 onto the end of a will,4 and changes in the will itself are sometimes made merely by blotting out a line. 4 r Very often a seal was attached after the signature, 4 but its presence or absence seems not to have affected the validity of the instrument. 47 Such formalities as were observed, in other words, were far from being uniform or consistent. Capacity to make a will was construed somewhat less liberally, for infants were excluded ;48 but there was no prohibition against women's wills, 49 although in one case the consent of a woman's husband is mentioned.5 0
In short, the courts seem to have been little interested in formalities. Provided they were satisfied that the will represented the intent of the testator, they were prepared to overlook such defects as the absence of signature or witnesses. For this reason it was not even insisted that the will be in writing. Nuncupative wills (orally made in the presence of witnesses) are often found." Equally common are depositions by friends as to the "mind" of the testator: the court, if convinced by the witnesses, thereupon ordered a distribution accordingly.Y 2 By the same token, the courts even allowed a written will to be varied by oral evidence. r3 Such practices as to lack of formalities seem less strange when it is remembered that even in England the Statute of Frauds was not enacted till 1677.11 Besides, with respect to English wills of the time, it has been pointed out that a nuncupative will may be impossible to distinguish from a written will. 5 English wills at this time were very often written on the deathbed. As Swinburn says, "it is received for an opinion amongst the ruder and more ignorant people, that if a man should chance 44 to be so wise, as to make his will in his good health, when he is strong and of good memory, having time and leisure, and might aske counsell (if any doubt were) of the learned; that then surely he should not live long after."" It was the "last words" which were all important, and we know that a testator sometimes died before he was able to sign the document. 5 7 It must also be recalled that even by the seventeenth century the medieval notion had not quite disappeared that a writing was not dispositive but merely evidentiary." Again, it must be emphasized that the courts were anxious to carry out the decea~ed's wishes as far as possible, so as to avoid the more mechanical distribution by the intestacy la@v. The evidence or testimony offered might not always be convincing,"' or it might be disputed. 6 " But if it were believed, the defects in the instrument would generally be supplied; and the court would order a distribution "as neere as may bee according to the minde of the deceased."
Intestacy also resulted, as indicated above, when a testator neglected to name executors in a will. This requirement for the validity of a will dated back to a time when the naming of the executor was the heart and core of a will, and was as important as the will itself." By 1600, however, it had become merely a technicality even in England; that is, an administrator was appointed by the ordinary, but the "imperfect" will was annexed to the letters of administration. 2 although the court recognized the will as defective for want of executors, an administrator was appointed and the estate ordered to be distributed according to the will. Such a result is even less surprising in view of the court's attitude toward formalities of execution and the general desire to give effect to the deceased's intent.
No cases have been found of wills which disposed of only part of the estate, with a resulting partial intestacy. The reasons are perhaps not hard to find. In the first place a will was generally written in a testator's last sickness when he had not long to live." Hence the question was not likely often to arise. The fact that realty was in effect treated as personalty would further exclude the doctrine as to after-acquired property. In the second place, the legatees were often left their shares in portions-one half, one third, or the like; this was particularly so in the case of near relatives. In addition, residual clauses, the catch-all for oversights, were very common.
For all the lack of insistence on form in early probate procedure, and the effort to discover the deceased's intent, intestacy was common. It has been pointed out that wills were generally made on the death-bed or in the last sickness, despite the scriptural injunction to "Set thine house in order; for thou shalt die, and not live." The wills, for example, very frequently begin with a statement that the testator is "weak in body, but of perfect understanding and memory" ;G3 and, again, a comparison of the dates of wills with the dates of probate shows little time intervening 6 It was in cases where a man died without leaving a will, or where the formalities of his will were considered too defective, that the Massachusetts intestacy law operated.
The basic rules for distribution were the sections of the Body of Liberties of 1641, and the enactment of 1649 already quoted.
7 These remained substantially unchanged during the period under consideration, although the interpretation was very often fitted to the particular case in hand. Contrary to the common law of England, where the real estate went directly to the heir and did not come within the jurisdiction of the courts of probate, land and personal property in Massachusetts Bay were valued together and were administered in one indiscriminate mass. The surviving inventories of decedents' estates, of which there are a very large number, show this practice in operation. It is within this frame- work that the custom of partible inheritance among descendants operated with respect to fee simple land." It remains to consider its application in further detail. The first claim against the estate, before the children could participate, was the widow's share. Following the common law rule of dower, the widow's basic portion from almost the beginning seems to have been a one-third interest in her husband's lands for life. By enactment in 1647, a widow received a one-third interest for life in the houses, lands, tenements and hereditaments of which her husband had been seised during coverture. 0 This included also one-third of the personalty absolutely, but the addition was dropped in 1649.70 A widow was entitled to take in three cases only: (a) when she had lived with her husband, (b) when she had not lived with him but was absent by his consent, through his "meer default," or "inevitable providence", (c) when they had been divorced and she was the innocent party.7 This interest was free from 68.' There is some confusion in the records and the early authorities as to whether the rules of partible inheritance extended to a fee tail in Massachusetts, or whether primogeniture prevailed. In Baker v. 
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the claims of creditors. 72 Prior to 1647 there had been no provision for dower, as the preamble to the act shows. 73 But a section in the Body of Liberties of 1641 had provided she should not be destitute:
If any man-at his death shall not leave his wife a competent portion of his estaite, upon just complaint made to the Generall Court she shall be relieved. 74 Evidently this enactment continued in force even after the enactment of the law concerning dower. The courts interpreted the provision as meaning the widow was to have, in addition to dower, whatever more was necessary for her support. 75 The practice was given the added force of enactment in the law of 1649, whereby the county court was given power to assign to the widow "such a part of his personall estate as they shall conceive iust and equall." ' 7 1 In fact, there are a few indications that the widow was thought in some sense her husband's heir.
In the famous Patten litigation, for example, the courts maintained the right to give intestate land to the widow in preference to the collateral heir of her husband. 78 Normally this added share of the widow's would not be exempt from creditor's claims, 7 " but there are one or two instances where the widow's entire share-dower and added portion -was first set aside and the creditors thereafter paid proportionately." 0 When the widow received a disproportionate share of the estate, it was very frequently because there were young children to be reared," 1 or because the children had left home and did not need their portions. Frequently she was required to give security to administer the estate in case of remarriage, 83 or for the portions of the children to be given them at age or marriage. 8 4 Thus the children's interests would be amply safeguarded. In short, the settlement of the estate with regard to the widow's share shows concern for the maintenance of the home and for fair adjustments in the individual case. The share would apparently vary according to need, and might be anywhere from the basic one-third up to the whole estate. 88 After the widow had received her allotted share, 80 and the debts of the estate had been paid, the remainder went to the children. If no widow survived, the children took all." From the start, the courts provided a share for all the children." 8 The first enactment on the matter came in 1641, in the sections of the Body of Liberties already quoted." By this law, when parents die intestate, the eldest son is to have a double portion; when there are no heirs male (i.e., sons) the daughters are to take as coparceners. Equality of shares is fairly to be understood from this enactment, both in the calculation implicit in the double portion and in the provision as to coparceny. This manner of division, already operating by the time the law was enacted,9 0 remained the basis of the intestate scheme of distribution throughout the colonial period. An act of 1649 impliedly lodged power in the county court to vary the portions, by authorizing it to "devide and assigne to the children, or other heires, their severall partes and portion out of the said estate."'" The probate 86. The question of the rights of a surviving husband does not seem to have collie up in the seventeenth century. No cases in which a husband took on a wife's dying intestate have been found in the material examined. Curtesy was not mentioned in any of the enactments of the Bay Colony. Indeed, it seems to have been unusual for a husband to survive his wife. Almost all the estates of women probated in Essex were those of widows. It is unlikely, also, that many women had property of their own unless they had survived their husbands. At any rate, it is worthy of note that only 8% of all the estates administered in Essex in the ten years from 1675-1685 were those of women. For an eighteenth century case involving a husband's interest in his deceased wife's realty, see MoRRIs, op. cit. supra note 3, at 164, n. The early provision as to the coparceny of the daughters has sometimes been interpreted as meaning that the daughters were to take only in the absence of the heirs male, i.e., of sons. Much evidence in the records shows clearly that daughters and sons took together, both before and after 1641," 3 and that the section merely provided how the daughters were to hold the property in the absence of sons." The ambiguity was removed by the language of the 1649 act which speaks of "children or other heires." '9 The cases arising during the succeeding years indicate that the law was administered in conformity with the provisions of the early act. Realty was first assimilated to personalty, and the total estate was then divided among the children equally," 0 with a double portion to the eldest son.I It made no difference that the intestate might be the mother and not the father," 5 for the 1641 law had spoken of parents dying intestate.' The portions were often determined with reference to the needs of the child, or of the family as a whole. Thus, the taking might be postponed till age or marriage,'-0 or the widow might be given a greater share in order to rear the children. ' Provision might be made for increasing the portions in case the widow remarried.1
2 If the estate were small, the eldest son might not receive the double portion. 0 3 In two cases, after making the distribution, the court ordered "the overplus to be given to the eldest daughter, she being a lame child." ' Specific agreements among those entitled under the intestacy law might further vary the portions," 0 or might confirm them in cases where the law might otherwise not have been followed."' Such agreements indicate that the provisions of the intestacy law were treated as directory only, and that the courts were primarily interested in fairness and in an adjustment satisfactory to the parties.
When nb children survived the parent, it is not entirely clear how an intestate's estate was divided. The third chapter of the intestacy law speaks of the shares due "children or other heires." 112 What "heires" meant, who were heirs, the Massachusetts enactments do not say. As already indicated, it is conceivable that a wife was thought in some sense her husband's heir.1 3 In one case the mother and father became the heirs of an intestate who seems to have died without children;114 in another, where the parents were dead, the brothers and sisters took equally." 5 In the famous Patten litigation, already referred to, 11 the deceased's nephew -son of a younger brother -was preferred to the deceased's older brothers."' The judgment was affirmed by the Court of Assistants,"' but was modified later by the General Court in such a way as to divide the part not assigned to the widow between the two claimants, nephew and uncle, in equal shares."" Such evidence 105. 22 Thus from the earliest days of the colony, we can see in operation a law of intestacy of which the most marked characteristic was partible descent of realty and personalty among the children.Y This scheme of intestate succession was a clear departure from the common law of England, where the realty went to the eldest son. It was also unquestionably a violation of the charter of 1629, which gave the colony power to make laws "not contrarie or repugnant to the Lawes of this our Realme of England" ;112 and for this reason the system was subjected to censure from the Government in England.2 3 In the revision of the Province laws in 1692, the General Court felt obliged to insert in the chapter on wills and intestacy a long preamble justifying divisible descent and the departure from English law.1-4 In the eighteenth century a controversy arose over the legality of the 29 In also emphasizing that the intestacy law was of long standing, the Committee implied that it had had its approval by use and custom.
: ' 30 No doubt they were impressed by the respondent's brief, which stressed the reasonableness of the law with reference to the social and economic conditions of the colony.' 3 ' In this way the Massachusetts intestacy law was approved by the royal authority.
The law of partible descent seems on the whole to have achieved fair and desirable results. The absence of formalities allowed the courts to give effect to the deceased's intent, insofar as that intent could be ascertained, and the courts seem to have administered estates wisely and well. All members of the family were in some way provided for, and the flexibility of the law permitted adjustments to the needs of the individual case. Thus, those children who had received their portions or who had left home were excluded from the distribution. If the children were young, the importance of preserving the family unit was recognized by giving the widow the bulk of the estate. Again, in cases where the need of the widow or of a particular child was very great, an additional share was allotted.
That the law met with approval we cannot doubt. Not only was it consistently reaffirmed and corroborated by enactment and court practice, but many wills followed exactly the provisions of the intestacy law as to equality of distribution and the double portion to the eldest son.
'
This general acceptance is proof of the law's close adaptation to the colonists' needs. But when this is admitted, we are led to inquire how partible descent came to be adopted in the first place. To this question, in the absence of any direct evidence, no final answer can be given. Analysis of the various forces at work will, however, clarify the possible solutions of the problem.
II.
Several theories
The theory which looks back to gavelkind and the charter merits some discussion.37 Its proponents have contended that land in 'Massachusetts was attached to the Kentish manor for the express purpose of making gavelkind an incident of the tenure. The chief peculiarity of this system of tenure was that the lands of a decedent, instead of descending to the eldest son, were divided equally among all the sons. Because of a general presumption at common law that gavelkind attached to all 133 lands in Kent,' 39 it was thought to follow that it obtained in East Greenwich and was therefore extended to New England by the seventeenth century charters. The apparent similarity between this mode of descent and that in seventeenth-century Massachusetts led to the easy conclusion that the Massachusetts custom was gavelkind.
Comparison of the incidents of gavelkind with the customs of descent in Massachusetts provides convincing evidence that gavelkind did not exist in the Bay Colony. There are roughly five main characteristics of gavelkind." 4 ' (1) On the death of a proprietor, the lands were divided equally among his sons or their representatives. (2) The wife's dower, instead of being one-third as at common law, was one-half of the lands of which her husband had been seised during coverture. (3) The husband's right of curtesy extended to merely one-half, instead of all, his wife's lands. (4) The heirs came of age for purposes of alienation at fifteen. (5) The proprietor's estate was not forfeited for felony, as it was at common law, but the heirs succeeded.
Equal succession was a marked characteristic of the law of descent in Massachusetts Bay; but, as shown above, sons and daughters took equally without discrimination as to sex. 4 ' Also, the Massachusetts provision for the double portion to the eldest son again varies the gavelkind formula. In the matter of dower, it is clear that the widow received one-third of the lands for life, and for a time one-third absolutely of the personalty. 1 2 Curtesy is not mentioned in the laws or records ;143 and the age of alienating land was twenty-one, as at common law.
144
In only one respect, namely, that lands were not forfeited for felony, is there a close resemblance to gavelkind. It seems probable, however, that this is to be traced not to the Kentish custom but to a Puritan mistrust of the feudal system and its incidents.' 4 0 This interpretation is borne out by the fact that the section of the laws providing that there shall be no forfeitures includes the prohibition with a long list of other feudal privileges. 4 In short, it is impossible to accept such a contention 139 
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as that of Judge Gray that "the Body of Liberties contained articles upon each of the principle points distinctive of the Kentish tenure of gavelkind." 47 A further weakness in the gavelkind theory is that this system of tenure almost certainly never prevailed in East Greenwich itself. The common law presumption that gavelkind attached to all lands in Kent was merely a general rule to aid the courts; it was a rebuttable presumption. 4 There is ample 'evidence that many lands in Kent were not gavelkind lands.' 49 Much of it had never been subject to the custom, and more was disgavelled by Act of Parliament in the sixteenth century. 1 5 0 It is true that there is no direct evidence in the Greenwich records or elsewhere that gavelkind did not prevail there."' However, the absence of such evidence is significant15 2 in view of the fact that at the time of the Norman Conquest East Greenwich was held in frankalmoigne or free alms, as appurtenant to the manor of Lewisham, by the Abbot of St. Peters at Ghent in Flanders. 0 8 Admittedly gavelkind did not attach to lands held since the Conquest in frankalmoigne.Y M Since the manor remained in the hands of the Abbot in this tenure until the suppression of the alien priories in 1 4 1 3 ,"5 by which time the limits of gavelkind were well fixed, there can be little question that it was not subject to gavelkind.
Finally, there seems good reason to question how far descent in one set of lands would affect that in another set. Elton, a high authority on gavelkind, states categorically that the tenure of gavelkind could not be created out of the bounds of Kent; "nor can any custom," he says, "whether borough-English, partition in descent, or anything else, be 147 newly imposed upon land by any royal grant.""o On its face, therefore, it would not seem possible that gavelkind could be extended to the colonies by royal charter, even supposing that gavelkind existed in East Greenwich. The explanation of partible inheritance in Massachusetts is not, then, to be sought in a transplantation of" gavelkind customs from the manor of East Greenwich. Proponents of this view have been deceived by the superficial resemblance between different rules of partible inheritance. The approach, however, has merit insofar as it brings into consideration the influence of the colonists' English background. We must not forget that a number of the settlers did come from Kent' 5 7 and that the general gavelkind analogy of partibility might for that reason have suggested itself to them. At the same time, partible descent existed in many places in England outside of Kent,' and there is little in Massachusetts history which leads us to derive its intestacy law necessarily from that of Kent.' This caution is even more cogent in view of the marked differences in the details of the two laws of descent. It is rather to elements in the colonists' background that we must turn in order to obtain further light on their adoption of a scheme of partible inheritance. 0 0
It seems fair to say that the scheme of partible inheritance in cases of intestacy, which we find in the colonies of Plymouth and Massachusetts Bay in the seventeenth century, had its origin either in the ideas or experience growing out of the settlers' previous backgrounds, or in the environment in which they found themselves, or in a combination of both. 1854) 199. The assertion may merely be a legal argument which they hoped would stick. It is worth noting here that partible inheritance, whether in or outside Kent, was frequently termed gavelkind in the sixteenth and seventeenth centuries. ELTON, TENURES OF KENT (1867) 53-54, 160. The notions that Mosaic law or economic conditions in the colony are to be looked to as the origin of the practise are not discussed independently from the main exposition below. Neither has ever been worked out in any detail, so that it seemed advisable to include such references as there are to the theories in the general treatment.
preted in relation to Puritan social and religious ideals. (5) The exigencies of social and economic life in the new frontier community in which the settlers found themselves.
The Dutch scheme of intestate succession cannot be ignored, but it is difficult to assess its r8le with any certainty. While it could not have influenced the settlers in Massachusetts Bay directly, it might have done so indirectly through Plymouth. More than one of the achievements of Plymouth Colony seem to have been borrowed by its neighbor:.1 for example, Congregationalism, 0 "2 the device of codification," 0 and the elements of the recording system.' 0 4 The possibility that Massachusetts Bay drew upon Plymouth experience is therefore one which throughout the discussion must not be overlooked. Moreover, it will be remembered that the characteristic feature of colonial partible inheritance-equal succession among all children, and a double portion to the eldest son -made its first appearance in Plymouth. 5 170. Generally speaking there were two laws of intestacy, the Aasdoms-recht in North Holland, and the Schependoms-recht in South Holland. The districts are separated by the river IJssel. An attempt was made in 1581 to establish a common law we know with considerable certainty the features of the law obtaining in the two Pilgrim havens, .Amsterdam and Leyden, in the early seventeenth century. The Political Ordinance of 1599, accepted by these two towns along with others, provided for: (1) equal division among children, male and female alike; (2) failing children, equal division between the deceased's parents, if both were living; (3) if only one parent survived, then one-half to such parent, one-half to the brothers and sisters who were children of the deceased parent; (4) if neither parent survived, then to the deceased's brothers and sisters on the two several sides. 171 The obvious resemblance of this scheme to that in use in Massachusetts Bay must not lead us to accept a hasty analogy. While the double portion for the eldest son is conspicuously absent from the Dutch-law, the points of resemblance are noteworthy. In Massachusetts the children, male and female, took equally, as under the Dutch Ordinance; and, in cases which have been noted, where the intestate had no children, Massachusetts seems to have followed a rule similar to points (2) and (4) above. 2 Moreover, it is very likely that under the Ordinance of 1599 a widow might under some circumstances share in the deceased's estate as an heir.1 73 Such -outside of customs like freebench 1 4 -had never been the law of England. Yet in some Massachusetts cases the widow seems to have been thought in some sense her husband's heir. 1 The analogy is not to be pushed too far. But it is worth noting that in another field of law, namely, the adoption of the recording system, Dutch influence may well have been a factor of weight. Turning to local customs in the districts in England from which the colonists came, we find a perhaps more obvious source of the Massachuof intestate succession for the two districts. 1 GRoor PLAcAET-BOECK (1658) 335; also, an "interpretation," 1 id. at 342. But the northern towns refused to adhere to the new scheme, which was based largely on the Schependoms-recht. The Political Ordinance of 1599 was based partly on the old Aasdoms-recht, partly on the Schependoms-recht, and partly on Roman law. 1 id. at 343.
171. Ibid. 
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[Vol. 51 : 1280 setts law of partible inheritance. The generalization that in England land invariably descended to the eldest son is an inaccurate one and subject to many qualifications. For example, since the early Middle Ages land had been divided in many manors and towns throughout England among all the children of the deceased. These customs were by no means restricted to Kent. Partible descent, in fact, seems to have been the normal manner of descent of lands in England until the Normans, for military and governmental reasons, began to force on land-owners the system of primogeniture.1 7 7 In spite of the steady pressure of the royal courts to eliminate exceptions, such customs persisted beyond the Middle Ages it various manors and boroughs among certain classes of tenants below the top brackets of the feudal system."' For our purposes it is significant that such customs of partible descent were wellknown in districts from which the early New England settlers came, and were not confined to Kent.
Instances of partible inheritance are found most extensively in manors in the East of England, particularly in Norfolk and East Anglia.1 7 9 It is also found in Cambridge, studied, it is not possible to say with certainty how late some of these customs persisted. At the same time, the tenacity of mediaval local customs throughout England until well into the modern period is a factor of importance which is frequently overlooked. 94 There is good evidence that partible inheritance was well known by local custom in the sixteenth and seventeenth centuries; indeed, it had not entirely disappeared by the time of the First Report of the Commission on Real Property in 1829.1"6
Special incidents might sometimes attach to such customs-as in several places near London, where, if the land were worth tinder £5, it descended to the youngest son, but, if over that value, it was partible among all sons. 197 Yet it should be noticed that these customs were not gavelkind and seldom carried with them any of the characteristics of gavelkind. In most of these cases land merely descended in equal shares among the children. Sometimes "children" meant sons,9 1 9 sometimes it meant that daughters as well as sons were included to every degree of relationship.' 99 The details might vary indefinitely from place to place, 2 "' but the underlying idea of partibility maintained itself with extraordinary tenacity.
In order to make the connection between English and colonial customs plainer, the sources of New England immigration in the seventeenth century must be considered. Bearing in mind the possibility that Massachusetts Bay borrowed the basic idea of its intestacy law from Plymouth, we consider first the districts in England from which the latter colony was settled. The Pilgrims were predominantly from manors and towns in East Anglia, particularly from Norfolk and Essex; nearly one-half of those whose origins are known came from these counties. 201 . This is particularly true in the boroughs, where the customs were early reduced to writing. A very good general treatment of the importance of local custom in mediaeval and early modern England may be found in Schechter, Popuiar Law and Local Cilstorn in Medieval England (1928) shire, Nottinghamshire, Lincoln and Kent were also strongly represented. 0 2 It becomes apparent at once, in comparing these sources of origin with the places where partible inheritance prevailed, that many of the Plymouth settlers -countrymen and townsmen -had had opportunities of knowing of these customs. Particularly is this likely when it is remembered that by and large the Pilgrims were men and women of humble origin, for the most part townsmen or of the poorer copyhold class. 20' Hence, had any of them lived on manors or in boroughs and towns where partible inheritance obtained, they would have had firsthand acquaintance with the custom.
The immigrants to Massachusetts Bay came mostly from the towns and manors of two groups of counties: East Anglia (Norfolk, Suffolk and Essex) and the \Vest Country (Cornwall, Somerset, Dorset, Gloucester and Wiltshire). 4 Again, the predominance of the East county element suggests, as in the case of the Pilgrims, acquaintance with customs of divisible descent in England. Moreover, such customs prevailed in several of the counties of the West Country from which the settlers came. Unlike the Pilgrims, the Massachusetts Puritans were of greater wealth and substance than the Plymouth settlers, but their opportunities for acquaintance with such customs were no less considerable.
The hypothesis that local customs in England may have furnished prototypes for partible inheritance in this country is given substance by resemblances between the English and colonial practices. Even in seventeenth century England partible inheritance seems to have been comparatively well-known, and to have extended in some cases to daughters as well as sons. Customs by which the eldest son was given preference in certain districts of partible descent in England further hint at the influence of the homeland on the colonies. While only one example of the eldest son's receiving a double portion has been found, 200 there are many instances of some sort of preference for the eldest from the twelfth century on. In Bracton's day, in places where the inheritance had been divisible from ancient times, if there was only a single messuage, that remained entirely for the eldest son, though the others received up to its value from the general property. 211 Where there were several messuages, the eldest among several coheirs had the first choice. 12 The custom of giving of heirlooms and principals to the eldest son, found in impartible 218 and partible 214 districts alike at least as late as the seventeenth century, are instances of the same preference for the eldest. This tendency can again be found in the occasional preference of the eldest daughter, either among coheiresses, 2 15 or by herself on the analogy of primogenture. 2 10 In short, certain resemblances between the colonial intestacy law and those of places in England from which the settlers came suggest that Massachusetts Bay may have drawn on English customs -either directly or by way of Plymouth -in working out the beginnings of its law of partible inheritance.
A third possible source of the Massachusetts law may be found in the customary distribution of personalty in England. Since realty and perSonalty were assimilated in the administration of estates in Massachusetts Bay, it has been suggested that the whole was distributed as if it had all been personalty. This notion receives support from the fact that realty and fixtures constituted at first the greater part of the wealth of the early settlers; but it is difficult to analyze the situation adequately, in view of the obscurity of the English law of intestate distribution of chattels before the time of the Statute of Distribution. 2 1 Estates were administered for the most part by the ecclesiastical courts according to certain general rules to the effect that the children and the wife of the intestate had some rights in the property. If he left a wife and no children, she took half; if he left a wife and children, they took respectively one-third. The remainder was used by the administrator for the good of the deceased's soul. From an early date the wife and children could get their shares by bringing the writ de rationabile parte bonorum at common law. While York and London had this custom till a late date, -1 8 we cannot tell how widely it persisted in the seventeenth century 2 "0 until more ecclesiastical registers are available for study. In a great many towns, however, where estates were frequently administered before the town officers, 2 it had become established by the end of the fourteenth or fifteenth century that the chattels of an intestate should go to his wife and children, or, failing these, to his kinsmen. These in turn might be expected to devote a portion of the property to pious works.-" Since at first in the colonies there were no fixed proportions into which estates were divided, and the widow might not share in the personalty at all, " ' the influence of the English ecclesiastical or borough schemes of distribution may not have been very great. - 223. Contrary to the general opinion that until 1857 all estates were probated or administered in the ecclesiastical courts, there were in addition to secular administrations in the towns some places in which estates were administered before manorial courts. "By prescription," says Scriven, "a court baron might have jurisdiction as a court pecu-and since it seems true that much of the procedural law of succession in this country stems from the practice of the ecclesiastical courts, 2 4 some of the substantive law as well may come from this source.
The instinct to imitate or to reproduce the familiar is seldom a complete explanation of social phenomena, and it is not enough merely to emphasize laws and customs in England and Europe with which the colonists were familiar. It must be remembered that the men who settled in Plymouth and Massachusetts Bay had been deeply affected by Calvinism and the contemporary renaissance of biblicism and the exaltation of the Mosaic Law.
2 -5 Their intellectual background was dominated by religious idealism. To the majority, if not all of them, the word of God was law, and the source of this law was found in the literal Scriptural word. With the teachings of Calvin the New England Puritans were thoroughly familiar, both through their ministers and through the flood of dissentient pamphlets current in England. Calvin had taught that the kingdom of God could be reproduced on earth only by closely following the Hebrew models. 226 Encouraged by the practical success of Calvin in Geneva in framing laws and a form of government on the basis of Old Testament law, the Puritans in this country attempted to give his theories concrete application. Cotton himself asserted that "the more any Law smells of man, the more unprofitable" it is. 227 The dominant position of the clergy in New England helped achieve these ends. Thomas Lechford, writing in 1642, pointed out that not only did the ministers advise in making the laws, but they were frequently present in court. 22 With the general influence of the Bible on colonial law we are not here concerned. 3 There is good reason to believe that, insofar as partible inheritance is concerned, the Massachusetts law may have been based on Mosaic law. John Cotton, as a member of a committee appuinted in 1636 to "make a draught of laws agreeable to the word of God", 2 3 presented a proposed code of laws entitled "Moses his Judicialls"." Most of the provisions were based on texts of the Pentateuch. Among them were two dealing with inheritance. So close are they in wording to the two provisions in the Body of Liberties of 1641, that it is hard to believe that the latter were not copied from Cotton's draft.
V. Inheritances are to descend naturally to the next of kinne, according to the law of nature delivered by God. Numb. 27, 7, 10, 11. VI. If a man have more sonnes than one, then a double portion to be assigned and bequeathed to the eldest sonne, according to the law of God, unlesse his owne demerit doe deprive him of his birthright. The like for personall estates. Deut. 21, 17; Chro. 5, 1. ' 3
As the notations indicate, these provisions were taken from the Books of Deuteronomy and Numbers. While the Body of Liberties modified these, both by making the division turn on intestacy and by adding the provision about the coparceny of the daughters, the similarity between the proposed code and the law actually adopted is striking. The "Judicialls", with their chapter and verse citations to the Books of Moses, cannot explain the Plymouth inheritance scheme which had adopted the same principles of descent at least three years before the colony of Massachusetts Bay was founded. The law of the former may therefore have influenced the latter. At the same time, the scheme of equal descent to children and a double portion to the eldest son is Yet, except for these two general characteristics, equality of descent and the double portion, the Massachusetts law of descent was not the Mosaic law of descent. For example, under the Hebrew law, daughters were excluded from the inheritance as long as there were either sons or any descendants from sons, 2 39 whereas under the Massachusetts intestacy law daughters often took equally with sons. 240 Again, if a son died without issue, his inheritance under Hebrew law never went to his mother; she and her ancestors were completely excluded. 41 Yet there is at least one case in the Essex records where mother and father both shared in a deceased son's estate. 24 2 Or again, by Hebrew law a grandchild of a deceased eldest son would never take a double portion 2 43 whereas in at least one case in Massachusetts he seems to have done so.244 Lastly, according to Hebrew law, an eldest son could receive a double portion only from his father, and never from his mother ; 24 
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yet the Body of Liberties and the Act of 1649 say that when parents die intestate, the eldest shall have a double portion. "4 This is borne out in several Essex cases, where the eldest son took a double portion from an intestate mother. 247 In short, we can go no further than to say that the notion of equality of shares, with a double portion reserved to the eldest son, may easily have been based on similar features in the Hebrew law of inheritance as laid down in the Books of Deuteronon and Numbers. The colonists certainly did not attempt to re-enact tile detailed rules of the Hebrew law.
Prominent among other ideas which may have played a significant part in shaping the rules of partible descent was the notion of equality, a strong one among the settlers of both Plymouth and Massachusetts Bay. In part this was a result of theories of natural law and equality of rights with which the colonists were deeply imbued. 2 3 Thus, John Robinson had said, "we are not over one another, but with one another. ' 24 9 An early town record of Lancaster, Massachusetts, speaks of "that Equallitie which is the rule of God. " The idea found expression, for example, in the early allotments of land. In Plymouth the land was allotted according to the numbers in a family, each person thus being thought entitled to an equal share.
2 5 1 Equality in economic status was sought to be maintained by limitations on alienations, and by even distribution of common obligations, such as the burden of taxation and the care of fences and highways. -°2 Quite apart from social theory, these ideas were rooted in a long experience in equality in the sharing of obligations and duties in the routine of English agricultural life which they knew so well. The physical appearance as well as the organization of the New England towns afford striking resemblances to those of the villages and manors of seventeenth century England. It is hard not to conclude that much of the local English agricultural system, carrying with it implicitly the idea of equality, was imported to this country. -3 the whole estate consists in lands, stock, buildings, and such other improvement." 2 9 The personal estates were insufficient provision and recompense for the long labor and industry of younger children, in subduing and improving the settlements of their ancestors. "If they were to receive no share at all of those lands which they themselves have cultivated, all future culture must cease, and the unsubdued part of the Colony eternally remain, as it is, a wilderness, and younger children must rove about the world for bread, the Province be depopulated, and so the very intentions of the charter destroyed." 2 0 Altogether, therefore, there seems to have been much in the social and economic conditions in the colony to support the settlers' theories of equality.
The main features of the colonists' background, social and intellectual, can be discerned with some certainty. That the Plymouth settlers had some knowledge of the Dutch law of descent; that they, in common with the Massachusetts colonists, had some acquaintance with customs of partible inheritance in the manors and towns of England, seems highly probable. That both groups entertained theories of law and government which might cause them to adopt the Mosaic scheme of succession seems likewise very probable. Their religious and social theories, together with the environment from which they came, gave them a strong bias in favor of equality of ownership. Economic conditions in a part of the world which was still wilderness must have had much to do with the adoption and the continuance of rules of partible descent. But it is no easy problem to separate these strands of influence. The records show no single answer.
That the Massachusetts law of inheritance was based neither on the Statute of Distribution nor on gavelkind we can be certain. We may therefore begin by again suggesting that the principles of the Massachusetts Bay scheme of partible inheritance were borrowed directly from Plymouth. The latter colony had had ten years of experience on New England shores, and this e.xperience may well have been drawn upon by the sister colony. This is the more likely, given the other instances of inter-colony borrowing which have already been noted. However, even if we accept this hypothesis, the question is hardly advanced, for we are forced to ask in turn why Plymouth adopted partible inheritance. Here the possibility of Dutch influence may not be neglected in view of the similarities of the two schemes of intestate succession. Beyond this vwas the common background of both groups of colonists in rural and urban England where customs of partible descent were well known. There had also been first-hand acquaintance with the customary distributions of personalty in the ecclesiastical courts. Although neither the Dutch system, nor the ecclesiastical system, nor the local customs of partibility were reproduced exactly, there are nevertheless hints of all of them. There is much reason to suppose that the colonists availed themselves of their cultural heritage in law, just as they did in religion and farming. The social system of colonial New England was first and last English. Many instances of English common law, both substantive and procedural, can be found in the law of colonial Massachusetts in the seventeenth century. 2 6 Practices akin to those of the ecclesiastical courts are also found; indeed, the flexibility of probate procedure and thie absence of insistence on formalities in wills in contemporary England 2 6 2 bear striking resemblance to features of the Massachusetts law which have been observed. But above all, the similarities between New England practices and customs in the parts of England from which the settlers came are most noticeable. 26 3 It is to be remembered that until well on in the seventeenth century there were few professional lawyers in the colony, 20 4 and there were few English law books. 20 5 In the days before the common law had acquired its universal dominion, local customs and local courts loomed large in the eyes of the average Englishman. It was these that formed the larger part of the legal heritage of the persons who settled New England in the early seventeenth century. It was the half-remembered notions of customs in other lands which, together with the needs of a frontier community, seem to have been of high significance in the early law of the New England colonies.
In stressing such features, we must not forget the significance of the belief that the word of God, as exhibited in the Old Testament, was to the colonists law in a fundamental sense; nor that ideas about equality played a highly important part in their outlook. The Mosaic analogy, because of the double portion, is a particularly tempting source for the intestacy law. Even if it were not the source itself, the passages in the Books of Deuteronomy and Numbers would provide the settlers, as they did John Cotton, with a ready rationalization of the inheritance scheme.
No single "source" can be pointed to without distorting the facts as they were. Professor Goebel has pointed with some acuteness to the curious m lange of religious ideas and the remnants of English local customs which pervaded the laws and institutions of Plymouth and Massachusetts Bay. 2 "" It seems altogether possible that in the beginnings of the law of partible descent in M 'assachusetts there may have been some such mixture of custom and ideal. But in the last analysis, the answer is that it proved a -wise method of distribution which produced on the whole fair results. Whatever the reasons for its original adoption, its suitability to colonial conditions is why in the long run it survived and became one of the roots of the modern law of intestate division of realty.
We cannot close without pointing out that this study has a wider import than as a chapter in legal history. Stressing as it does the social and intellectual background of the colonists, it takes on significance as a study in survival and adaptation of patterns of thought, habits of life. Important for what light it sheds on the sources of colonial law in general, it further shows the law adapting itself to the needs of the colonists in New England. It reveals the beginnings of an indigenous American law, not overly hampered by tradition, growing up in response to the social and economic conditions of a new civilization. 
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